MEMO
Date:

May 11, 2005

To:

Board of Selectmen



DCTV



Cable Advisory Committee

From:

David Nixon, Town Administrator

Re:

Synopsis of cable franchise agreement.

Here is a summary of the important elements of the cable franchise renewal with Comcast Cable Communications.  This summary is intended to highlight certain provisions that relate to the Town’s rights and obligations.  

Article 1

Definitions

Section 1.1:
Definitions.  Key terms and concepts are spelled out.

Article 2

Grant of Renewal License

Section 2.1:
Grant of Renewal License.  This section identifies the authority under which the renewal license is issued and under what terms and condition it is subject.

Section 2.2:
Term of Renewal License.  The term begins 4/8/2005 and expires 4/7/2015.

Section 2.3:
Non-Exclusivity of Renewal License.  The Town can issue other licenses to other cable providers.  The other licenses cannot be more favorable or less burdensome than the current license with Comcast.

Section 2.4:
Police and Regulatory Powers.  The Town can adopt and enforce public safety bylaws that may affect this company’s operations.  Notice of new regulations and bylaws is required.

Section 2.5:
Removal or Abandonment.  If the contract is terminated, the company has to remove its equipment and property.  After 6 months, such equipment and property is considered abandoned.

Section 2.6:
Transfer of the Renewal License.  The renewal license is transferable under state and federal law.

Section 2.7:
Effect on Unauthorized Transfer Action.  Any transfer of the renewal license not in compliance with section 2.6 renders the contract null and void, and the contract can be terminated.

Article 3

Cable System Design

Section 3.1:
Subscriber Network:  Comcast shall maintain its cable service to residents.
Section 3.2:
Parental Control Capability.  Comcast shall comply with federal requirements allowing for parental control of which channels can be viewed.

Section 3.3:
Emergency Alert Override Capacity.  Emergency signals can override regular programming.

Section 3.4:
System Technical Specifications.  Conformance to FFC technical specifications is required.

Section 3.5:
Converter Box/Remote.  Converter boxes may be provided to subscribers who wish to purchase interactive services.
Article 4

Cable System Location and Operational Standards

Section 4.1:
Area to be Served.  All residents are eligible to receive the cable service.  Conditions for new installations are outlined.

Section 4.2:
Line Extension Policy.  Conditions for extending cable service to new areas is outlined.

Section 4.3:
Line Extension Procedures.  Any dwelling owner may request cable service, Conditions for providing cable service is outlined.

Section 4.4:
Location of the Cable Television System.  All poles and equipment shall be placed in such a ways as not to pose a hazard.

Section 4.5:
Underground Facilities.  Where utilities are required to be underground, the cable system shall be underground.  Tow Town must notify the cable company of any utility placing its services underground.
Section 4.6:
Tree Trimming.  Installation of cable wires and poles shall be done to avoid damaging trees.

Section 4.7:
Restoration to Prior Condition.  Comcast must return any damage to grounds and structures to its original condition.
Section 4.8:
Temporary Relocation.  Comcast shall temporary move its wires upon request of the holder of a building permit.  The expenses are paid by Comcast.

Section 4.9:
Disconnection and Relocation.  Comcast shall relocate its equipment if there are significant changes to a street.  Reasonable notice is required.

Section 4.10:
Safety Standards.  Comcast shall conduct its operations and construction under applicable safety codes.

Section 4.11:
Pedestals.  Pedestals housing devises must be installed according to Town Code.
Section 4.12:
Private Property.  Comcast shall observe all private property.

Section 4.13:
Right to Inspect Construction.  The Town has the right to inspect all construction.
Section 4.14:
Cable System Maps.  Upon written request, Comcast must provide maps of the cable system.

Section 4.15:
Service Interruption.  Except in situations of an emergency, Comcast may interrupt service for non-routine repairs, construction, or testing.

Section 4.16:
Commercial Establishments.  Commercial establishments are eligible to subscribe the cable service.
Section 4.17:
Dig Safe.  Comcast shall comply with dig safe.

Article 5

Service and Programming

Section 5.1:
Basic Service.  All subscribers are eligible for basic service.

Section 5.2:
Programming.  Comcast will maintain a mix of programming and retains full control over programming.  Comcast must provide 30 days notice of any changes.  A general description of programming is listed on Exhibit 5.2(a).
Section 5.3:
Leased Channels for Commercial Use.  Comcast shall make available cable capacity for commercial use.

Section 5.4:
VCR/Cable Compatibility/Equipment Policies and Practices.  Comcast shall provide A/B switches to subscribers who wish them in order to allow subscribers to view and record channels and to set their time shifter to record multiple channels (except for scrambled channels).  Costs are borne by subscribers.
Section 5.5:
Continuity of Service.  All subscribers shall receive continuous service, except for freeloaders and in cases of emergencies.

Section 5.6:
Free Drops and Monthly Service to Public Buildings.  Comcast shall provide one free drop and outlet and monthly service to all police and fire stations, public schools, libraries, and other public buildings (and additional buildings as requested by the Town).  There is no cost to the Town.  The Town must coordinate the installation of any new drops with Comcast.
Article 6

PEG Access Facilities and Support

Section 6.1:
PEG Access – Certain Responsibilities.  Before 4/8/2006, the Town shall (1) schedule, operate, and program PEG Access Channels (see Section 6.3 below), (2) Manage funding, (3) operate and maintain a PEG Access studio using funds for such purposes (see Section 6.3 and 6.4 below), (4) conduct training programs, (5) provide technical assistant, pre-production services, post-production services and production services to PEG Access users, (6) establish rules for using PEG Access Channels, (7) manage and operate PEG Access Channels and equipment, (8) produce of assist users in producing original, non-commercial programming related to Town issues and events.
Section 6.2:
PEG Access Channels.  One downstream channel is immediately available for PEG Access.  By 7/13/2005, a second PEG Access will become available.  The Town has the right to request in writing a third channel anytime after 4/8/2006, but Comcast gets to call a public hearing on the request.  The Town, however, has the final say in the matter of the third channel.  Comcast has 12 months to comply.
PEG channels shall be broadcasted to subscribers without charge to the Town.

Comcast shall not change PEG Access channel locations without advance written notice to the Town.

Activation of each PEG Access Channel requires a modulator, purchased by the Town, that conforms to FCC standards.
Section 6.3:
PEG Access Funding.  Comcast shall payments as follows:

4/8/2005 – 12/31/2005 = 3% of gross annual revenues.


1/1/2006 – 12/31/2006 = 3.75% of gross annual revenues.


1/1/2007 – 12/31/2007 = 4% of gross annual revenues.


1/1/2008 – 12/31/2009 = 4.25% of gross annual revenues.

1/1/2010 – 4/7/2015 = 4.5% of gross annual revenues.

Payments shall be quarterly as follows:



Due Date


Quarter



August 15


4/1 – 6/30



November 15


7/1 – 9/30



February 15


10/1 – 12/31



May 15


1/1 – 3/31

By 5/29/2005 Comcast shall make a one-time advance PEG Access payment of $15,000.  This payment is taken out of the quarterly payments due on August 15, November 15, 2005 and February 15, 2006 ($5,000 each).
Comcast shall file a financial statement with each payment.

PEG Access funding shall not include capital payments or subscriber payments, but shall be subject to the 5% federal cap.

Anyone else using the cable system for a fee shall pay the Town a comparable proportional payment.
Late payments are subject to a 2% above Prime Rate charge.

Section 6.4:
PEG Access Capital (Equipment and Facilities) Funding.  Comcast shall pay the Town $75,000 by 6/14/2005.  A late payment is subject to a 2% above Prime Rate charge.  The capital payment does not count as part of the PEG payment.

Section 6.5:
Report of Disbursements.  Once a year upon written request, the Town shall provide a report within 120 days of actual disbursements during the prior calendar year.  If Comcast does not agree with the reported disbursements, then the Town must investigate.  A public hearing may be held if there are further violations.
Section 6.6:
Existing PEG Access Equipment.  By 4/8/2005 Comcast shall deed over to the Town all existing equipment for $1.00 as is.  Exhibit 6.6 contains a list of equipment.

Section 6.7:
PEG Access Channels Maintenance.  Comcast will ensure that PEG Access channels are maintained to standard.  The Town is responsible for PEG Access Channel picture quality.  Upon written notice, Comcast shall provide a copy of the annual performance test results.
Section 6.8:  Access Cable Casting.  All PEG Access programming shall be modulated and transmitted with origination capability to the head end.  At the head end, Comcast will retransmit the signal downstream to one of the PEG channels.  Comcast shall provide the Town with origination capability from certain locations listed in Exhibit 6.8.
New origination capability sites can be added at the Town’s cost.

Upon written request from the Town, Comcast shall provide a written cost estimate for installing I-Net extension and in good faith discuss any alternatives.
Comcast shall maintain switching equipment in order to allow the Town to broadcast from any remote locations with origination capability to the designated downstream PEG Access Channel.

Section 6.8:
Censorship.  No censoring except where permitted or required by law.

Section 6.9:
PEG Access Costs.  Comcast cannot charge the Town for PEG Access channels but can pass through such costs to subscribers.
Article 7

Annual Funding to the Town

Section 7.1:
License Fee Payments.  Comcast shall pay the Town $0.50 per subscriber.  Amendments in law may result in changes in fees paid to the Town.  Comcast shall not be charged more than 5% of gross annual revenue.
Section 7.2:
Other Payment Obligations and Exclusions.  All taxes must be paid and not offset by franchise fee payments.  Other cable users who charge a fee can be assessed taxes and other fees, so long as the fees do not exceed 5% of gross annual revenues.
Section 7.3:
Late Payment.  Late payments are subject to a 2% above Prime Rate charge, and such payments are considered separate from other payment obligations.

Section 7.4:
Recomputation.  If the Town believes that a payment is incorrect (as audited and recomputed within any calendar year), then written notice is delivered to Comcast who shall have 30 days to provide a response.  If the Town does not accept the response, then the Town can conduct an audit, and if the audit reveals an underpayment, then Comcast has 30 days to pay the additional amount plus interest at 2% above the Prime Rate.  If the audit reveals an overpayment, then that amount is credited against the next payment.
Section 7.5:
Affiliates Use of System.  Affiliates using the cable system must conform to law.
Section 7.6:
Method of Payment.  All payments are to the Town of Deerfield unless otherwise instructed in writing.

Section 7.7:
Pass Through Costs.  Comcast can pass through costs to subscribers.
Article 8

Rates and Charges

Section 8.1:
Rate Regulation.  The Town may regulate rates and charges within the extent permitted by law.

Section 8.2:
Notification of Rates and Charges.  Comcast must notify the Town of changes in rates and charges.  Subscribers may downgrade or terminate service without penalty within 30 days of such notice.

Section 8.3: 
Non-Discriminatory Rates.  Everyone gets charged the same.
Section 8.4:
Publication.  Rates shall be published.

Section 8.5:
Credit for Service Interruption.  A service interruption lasting 24 hours or more results in a subscriber’s credit or rebate.

Article 9

Insurance and Bonds

Section 9.1:
Insurance.  Comcast shall maintain adequate insurance.  Details are spelled out in this section.
Section 9.2:
Performance Bond.  Comcast shall maintain a $50,000 performance bond for the term of the contract.
Section 9.3:
Reporting.  Upon written request, Comcast shall provide copies of all insurance and bonds.

Section 9.4:
Indemnification.  Comcast shall indemnify, hold harmless, and defend the Town.  The Town shall forward all legal complaints within 10 business days to Comcast.
Section 9.5:
Notice of Cancellation or Reduction of Coverage.  The Town shall be notified by certified mail 30 days in advance of any policy cancellation or reduction.

Article 10

Administration and Regulation
Section 10.1:
Regulatory Authority.  The Town is responsible for the day-to-day regulation of the cable system.  The Town shall monitor and enforce Comcast’s compliance to this contract.  The Town shall notify Comcast in writing of any noncompliance.
Section 10.2:
Performance Evaluation Hearings.  The Town may require Comcast to attend a performance evaluation public hearing once year, so long as Comcast is notified in writing.
The Town shall notify Comcast in writing of any compliance problems.

Within 60 days of the conclusion of the public hearing, the Town shall issue a written report and send one copy to Comcast and another copy to the Town Clerk.  If non-compliance is found, then Comcast shall respond with a plan proposing a plan implementing changes or improvements.

Section 10.3:
Non-Discrimination.  Comcast may not discriminate against people.

Section 10.4:
Emergency Removal of Plant.  In an emergency, the Town has the right to remove equipment and property at Comcast’s expense.
Section 10.5:
Removal and Relocation.  The Town has the right to order Comcast to remove or relocate equipment and property that is dangerous.  If Comcast does not respond, the Town may remove such property and charge Comcast for the expense.  Comcast has 30 days to pay.
Section 10.6:
Inspection.  The Town has the right to inspect all equipment and property in a reasonable manner.  Advance written notice of inspections is required.

Section 10.7:
Jurisdiction.  Any dispute about anything can ultimately be decided in court.
Article 11

Determination of Breach-Liquidated Damages-License Revocation

Section 11.1:
Determination of Breach.  If the Town believes that Comcast has defaulted, (other than in the case of Force Majeure), then the Town shall notify Comcast in writing sent by certified mail.  Comcast has 30 days to respond or remedy (or begin to remedy) the problem.

If Comcast does not respond or remedy the situation, then the Town shall convene a public hearing with 14 days written notice sent by certified mail.  Comcast shall be provided reasonable opportunity to offer evidence, question witnesses, and be heard at the public hearing.  Within 30 days of the conclusion of the public hearing, the Town shall issue a written determination of its findings.  If the Town determines that Comcast is in default, then the Town may take action.
Section 11.2:
Liquidated Damages.  If the Town has followed the process above, then Comcast can be fined:  $250 per day for failure to operate the cable network; $200 per day for failure to obtain advance approval of a transferal of the license; $250 per day for failure to perform on PEG Access Channels; and $50 per day for failure to submit reports.
Such liquidated damages are separate from other charges.
Liquidated damages are compensation to the Town for damage caused by nonperformance or failure.

Section 11.3:
Revocation of the Renewal License.  The Town may revoke the license in the case of noncompliance.
Section 11.4:
Termination.  The license is terminated when (1) the license is revoked, (2) the systems are abandoned, or (3) the license expires on 4/7/2015.

Section 11.5:
Notice of Legal Action.  Except in emergencies, the Town must give advance reasonable notice that legal action will be filed.
Section 11.6:
No Waiver – Cumulative Remedies.  No failure, delay, or mistake on the past of the Town shall mean that the Town had waived its rights.  All rights and remedies are available to the Town.  Any waiver of the Town’s rights must be in writing.
Article 12

Subscriber Rights and Consumer Protection

Section 12.1:
Customer Service Call Center.  Comcast must maintain and operate a customer service call center 24 hours/day, 7 days/week.  Performance standards are described in this section.
Section 12.2:
Installation Visits - Service Calls – Response Time.  Comcast shall responds to requests for aerial installations within 7 days.  Underground installations shall be done as soon as possible.  Technical personnel will be on hand during normal business hours, but service interruption technicians are available 24 hours/day.  Comcast will remove subscriber drop cables within 15 days of request.

Section 12.3:
FCC Customer Service Obligations.  Comcast will comply with law concerning customer service.

Section 12.4:
Business Practice Standards.  Comcast shall provide the Town, the Cable Division, and subscribers with certain business forms as listed in Exhibit 12.4.

Section 12.5:
Complaint Resolution Procedures.  Comcast shall establish a customer complaint resolution procedure and shall investigate and resolve all customer complaints.  Upon written request of the Town, Comcast shall send a report on any complaint within 10 business days.  Subscribers whose complaints have not been resolved can file a complaint with the Town.  The complainant, Town and Comcast shall meet within 30 days to resolve the complaint.  The Town may conduct its own investigation.  All parties shall work in good faith to remedy multiple unresolved complaints.
Section 12.6:
Loss of Service – Signal Quality.  Comcast shall comply with law concerning quality of signals.
Section 12.7:
Employee Identification Cards.  All Comcast employees shall display ID.

Section 12.8:
Protection of Subscriber Privacy.  Comcast shall respect personal privacy according to law and policy.

Section 12.9:
Privacy Written Notice.  Subscribers shall receive notice of Comcast’s policies regarding customer privacy and personal information.

Section 12.10:
Monitoring.  Comcast shall not monitor individual subscriber viewing selections, but may conduct system wide sweeps to ensure quality and to detect unauthorized connections.

Section 12.11:
Distribution of Subscriber Information.  Comcast shall not disclose to a third party any subscriber information without permission.
Section 12.12:
Polling by Cable.  No poll of a subscriber shall be conducted without notice, unless it is part of the entertainment.

Section 12.13:
Information with respect to Viewing Habits and Subscription Decisions.  Comcast shall not report on subscribers viewing habits.
Section 12.14:
Subscriber’s Right to Inspect and Verify Information.  Subscribers have the right to review personnel information held by Comcast.  The subscriber has the right to challenge the accuracy and dissemination of such information.
Section 12.15:
Privacy Standards Review.  The Town and Comcast shall periodically review Article 12 to ensure effective protection of privacy.  Article 12 may be amended.

Article 13

Reports, Audits and Performance Tests
Section 13.1:
General.  Comcast must report to the Town about its operations and business upon written request.  Proprietary information will be referred to counsel for a determination of whether it can be shared with the Town.
Section 13.2:
Financial Reports.  Upon written request, Comcast shall provide balance sheet information within 120 days after the end of the Comcast fiscal year.
Section 13.3:
Cable System Information.  Upon written request, Comcast shall submit a statistical report of the cable operations.

Section 13.4:
In-House Telephone Reports.  Upon written request, Comcast shall provide regional telephone traffic report concerning subscriber calls once a year.

Section 13.5:
Subscriber Complaint Report.  Comcast shall provide a copy of the customer complaint form as required by law.
Section 13.6:
Annual Performance Test.  Upon written request, Comcast shall provide copies of performance tests.

Section 13.7:
Quality of Service.  Where reliability and technical quality problems exist, the Town shall cite specific facts in a written notice to Comcast.  Comcast shall submit a written report within 30 days.

Section 13.8:
Dual Filings.  Both the Town and Comcast must notify the other if there are any petitions, communications, and other requests to any state or federal agencies.
Section 13.9:
Investigation.  Comcast shall cooperate in any investigation.
Article 14
Employment

Section 14.1:
Equal Employment opportunity.  Comcast shall not discriminate in employment practices.

Section 14.2:
Non-Discrimination.  Comcast shall not discriminate in employment practices.

Article 15

Miscellaneous Provisions

Section 15.1:
Entire Agreement.  This is the entire agreement.

Section 15.2:
Captions.  Captions are summaries.

Section 15.3:
Severability.  Standard severability language.

Section 15.4:
Acts or Omissions of Affiliates.  Comcast is liable for acts or omissions of its affiliates.

Section 15.5:
Renewal License Exhibits.  Exhibits are part of this agreement.

Section 15.6:
Warrantees.  Certain warrantees are provided ensuring that Comcast can perform under this agreement.

Section 15.7:
Force Majeure.  If either party is prevented from performing any or all of these agreement obligations because of acts of God or civil disruptions, then there is no violation.

Section 15.8:
Removal of Antennas.  Comcast shall not removal any subscriber antenna, but shall offer an A/B switch to allow the Subscriber to choose between cable and non-cable television reception.

Section 15.9:
Subscriber Television sets.  Comcast shall not engage in television set repairs or sales.  Normal maintenance TV adjustments are OK.
Section 15.10:
Applicability of Renewal License.  All provisions of this agreement are applicable to all parties and their successors.
Section 15.11:
Notices.  Address for notices are listed here.

Section 15.12:
No Recourse Against the Issuing Authority.  Comcast cannot sue the Town, but Comcast can seek injunctive or declaratory relief against the Town.
Section 15.13:
Town’s Right of Intervention.  The Town has the right to intervene in any action concerning the renewal license.

Section 15.14:
Term.  All obligations commence on 4/8/2005 and end on 4/7/2015.
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