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NOTES

Notes in general are Rob’s

Notes underlined are Andrea’s (I have not commented on everything as Rob has done an excellent job of pointing out all the changes, including the minor language ones that may or may not be self evident in meaning.)  Please note the general theme throughout the document making Comcast as little subject to local control and rules as possible and putting everything under MGL so that the town would have to go to court in general to argue any provison.

February 9, 2009 COMCAST Contract Proposal and Operative 1998 MEDIA ONE/COMCAST 

Contract Comparison

[I have worked with the Town of Buckland February 9, 2009 Comcast contract proposal here.  The Town of Shelburne will be exactly the same, except for specific locales and cable build-out offers.]

General criticisms:

1 - Pages in 2009 Proposal, unlike those in existing 1998 contract, are not numbered, making reference much more difficult.  

2 – In many places in  the 2009 proposal, whenever Issuing Authority or “Its designee” is mentioned, “its” has been changed from the 1998 contract to “his or her” which is problematic: a board is a collective entity and can be comprised of members of both genders.  Moreover, “it’s designee” often refers to the board of directors of Falls Cable television, which again is a collective decision-making body.

3 – It should be remembered that if something existing in 1998 contract is missing (deleted) in the 2009 proposal, it no longer exists, except perhaps at the whim of the Licensee (Comcast).

4 – Comcast recently (on March 3, 2009 ) submitted information missing in Exhibit 1 of the February 9, 2009 proposal.  The list appears inaccurate and incomplete, and the question of “free” drops to public buildings, based on language contained in the 1998 contract but dropped in the 2009 proposal, (and pointed out in the following pages) remains undecided.  The list is appended to the 2009 proposal under Exhibit 1. 

ARTICLE 2

Section 2.3: Non-exclusivity of Renewal License: Paragraph (i), line 2, 2009, adds phrase “or amended”, potentially giving broader terms to Comcast.

Paragraph (ii), 2009 proposal, adds phrase at end  “within a reasonable time”, making negotiating period potentially more vague.

Paragraph (iii) in 1998 contract entirely missing in 2009 proposal.

Paragraph (d) in 1998 contract , in 2009 proposal deleted entirely.

Paragraph (e) in 2009 proposal does not exist as written in 1998 contract, but is a total rewrite of subsections (I,ii,iii,iv) of the missing (d).  The rewrite goes from fact in line 1 to belief, “believes that in the future” which is more vague and more difficult to disprove.  The original language says that the Licensee must demonstrate another multi-channel provider is having “a substantial negative impact…”

Moreover, (e) deletes subsection (iv) entirely from the new proposal, which subsection provides that non-affiliated  multi-channel providers serving the towns at the time of the contract signing are having “no substantial negative impact,” and are therefore not subject to further negotiation.  This deletion effectively allows the possibility that Comcast can become a local monopoly or break the contract – potentially at the expense of the town and subscribers.

The two points I would make here are: (1) The new contract puts in place new standards from the old.  The old contract’s standard was, “substantial negative impact.”  The new standard is “more favorable or less burdensome.”  I think you can see that the new standard is much lower than the old and would be easier for Comcast to prove.  This means that if Comcast “believes” that the Town has granted another entity a license in which Comcast “believes” the new entity has been “relieved…from a material obligation(s) of its license” that Comcast believes is “more favorable or less burdensome” then Comcast can request a public hearing and that if they, “demonstrate that any such relief causes said other cable television license to be more favorable or less burdensome” then the Town “shall” …”negotiate…equitable amendments to this Renewal License.”    In other words the Town will have to open the contract on those issues.  

To me, by lowering the standard so much, Comcast has effectively done two things. (1) Insured that the Town cannot negotiate for more favorable terms with anyone else for fear of having to re-negotiate the contract.  And (2) probably scared any other provider from working with the Town for better terms as Comcast could immediately force the Town to open up the contract and give them new terms that would under cut the point of a new provider from entering.

Also section (iv) is eliminated.  This section used to effectively grandfather any other provider that already existed at the time of the contract as NOT being able to be used as “having no substantial negative impact….”  By removing this section Comcast could argue that anyone that is here now triggers that provision… How does this relate to services that may be available now, but might become more prevalent in the next 10 years i.e. via computer or cell tower???? What about new technologies that we can’t even foresee – 10 years is a LONG time in terms of changes in technology.  What if a provider comes before the Town to provide resident’s services with a new technology—this contract only excludes satellite.—Does this mean all residents can’t be served because the whole town is subject to this contract EVEN IF COMCAST CHOOSES NOT TO PROVIDE SERVICES TO THEM.

NOTE:  These provisions above do NOT limit themselves to places were Comcast can reach, but seem to include the Town as a whole – WHETHER OR NOT COMCAST IS SERVING THAT PORTION OF TOWN ???

Section 2.4: Police and Regulatory Powers: Under the 2009 proposal, last sentence effectively throws into court what had been automatically decided in favor of the towns. 

This section removes any presumption in favor of the Town ON ITS OWN BYLAWS AND TOWN PRACTICES and sends you to court.  This means that if Comcast feels there is a conflict with the Town’s current or future by-laws and the contract, instead of the Town being presumed right, now  the Town will have to go to court to defend them.

Section 2.6: Transfer of the Renewal License:  Subsection (a) is rewritten with addition of specific legal references to cable and Mass. General Law. References should be checked for meaning and implication.   I did check them and they are laws relative to newer telecom law provisions.
Section 2.7: Unauthorized Transfers: (b) 2009 proposal adds phrase “unless such transfer is otherwise allowable by applicable law.”  Allowable as opposed to mandated,  which gives Comcast considerable leeway, where revocation and termination had been more clearly defined in favor of the Issuing Authority (towns).

By adding the words, “unless such transfer is otherwise allowable by applicable law”  Comcast is tying the Town’s hands in terms of authority to transfer the contract.  Even if the law doesn’t allow it now – you have 10 years under this contract (and I wouldn’t be sure what is allowable by law now—most transfers probably already are).  This would mean that the last few words might in fact gut the whole intent of allowing the Town ANY real consent at all in the first part of the sentence.

By eliminating the old (c) provision, Comcast has here effectively tied the Town’s hands on fighting any transfer request.  The original provision assured the Town that if they fought a transfer and won that Comcast had to pay the legal costs – this is GONE in the new contract.  This pretty much assures that Comcast can transfer as they will since I can’t see Town having the resources to sue Comcast.  This may not seem a big deal – unless you consider that you would be handing over all the rights under this contract to a party you have never negotiated with, who could come in and change all sorts of pricing and provisions as they may not have the same services/options as Comcast had.

Subsection (c) as it appears in 1998 version defining terms of reimbursement and the schedule of reimbursement to towns for violations, is deleted entirely  in 2009 proposal.

New subsection (c) in 2009 proposal simply substitutes subsection (d) of 1998 contract.

ARTICLE 3  (I will leave most of this to Rob as he knows the technical aspects better under Article 7)

Section 3.2 (1998 Contract): Interconnection with Greenfield: In 2009 proposal, section moved to Article 7.11 with major deletions, such as the integration of automatic switching into the system without cost “to the Town and/or the Access Corporation (Falls Cable), nor pass through of any such costs to subscribers.”   See subsection in these notes under Article 7.
ARTICLE 4

Line Extension

(BUCKLAND VERSION OF CONTRACT PROPOSAL ONLY – SHELBURNE’S NEEDS TO BE CHECKED)

 Section 4.2: New Areas to be Constructed: #3 – Charlemont Road.  In an email response to G. Cardinal when he sent the first version of this current Comcast proposal, dated January 22, 2009, to Mark “Doc” Purinton,  Purinton responded that these figures were wrong, there are 8 spans, not 4, and that the pole numbering is wrong.  This question was not addressed in the February 2009 update.   Purinton also questioned why the increase to 32 months from 28?

 Subsection (b) that appears in the 1998 contract states that there will be no charges to town for new construction, nor shall it be passed through to subscribers.  This section has been deleted in its entirety in 2009 proposal . 
Comcast has essentially re-written the contract to allow them to pass on costs to the Subscribers by eliminating the section that expressly forbids it.

Section 4.3: Line Extension Policy [open]:  

Subsections(a) and (b):  dwellings per mile is 15.

Section 4.4: Line Extension Procedures:

2009 - Two references to Sections 4.2 (a) and (b) – mistake? Do they mean 4.3?

Two subsections in 1998 contract, (b and c) referring to refunds to subscribers deleted in 2009 proposal

Please note that the old contract said “SUBCRIBER” and the new contract says “HOMES.”  This is significant in that they can refuse to accept businesses as part of the count for line extension purposes under the NEW but NOT the OLD contract.  Also there could be more than one subscriber counted in a 2 family, or multi family home (with rented home based office??) , but only one if you essentially count by houses….

By eliminating (b) and (c) they have gotten rid of any obligation to refund a portion of the cost they would charge to the original subscribers on a line if new subscribers pick up service within the first 3 years of the new line.  In effect they can now charge the original subscribers the cost of the new line (especially since the earlier deletion of the no pass –thru cost provision) and any new subscribers that come on board is just additional revenue to Comcast – they don’t have to “pay-back” the original subscribers with any “pro-rata refund.” 

Section 4.5: Line Extension for Commercial Establishments: 2009 proposal changes available to “all” to available to “any” and by deletion and rewrite of 1998 language “unusual costs” to simple “pay for”,  places entire financial burden on commercial establishments.

ARTICLE 5

Maintenance and Operation

Section 5.2: Underground facilities:  Subsection (a) 1998 is changed from (the Licensee’s) “sole cost and expense” to, for 2009, “at no cost to Town,”  which implies Subscribers could pick up tab.

Under the new subsection (c) the new contract actually expressly gives the right to Comcast to pass on those costs.  It says: “…in the event that the Licensee is required to place existing aerial plant underground, the Licensee reserves the right to pass those costs through to Subscribers…”

Section 5.3: Tree Trimming:  Bill August/Comcast rewrite, 2009, is more narrowly defined to M.G.L. Chapter 87, than 1998 version which says tree and/or root pruning shall be done pursuant  to “appropriate regulations of the Town’s DPW.”   Eliminates any requirement that Comcast is subject to local regulations in tree or root trimming or pruning.

Section 5.7: Safety Standards: 2009 proposal adds word “applicable” which essentially makes meaning more vague, and potentially negotiable, in favor of Licensee.  Removes the word “local” again removing any responsibility to comply with local or town bylaws, etc.

Section 5.8: Pedestals:  2009 adds additional language about removal of pedestals – not necessarily problematic – but why?  What are “non-Cable Services”  and why has that been added to the contract—what is the town giving them the right to keep these in place for if not for Cable under a Cable contract??

Section 5.9: Private Property:  2009 proposal drops key language, “at its sole cost and expense,” and further specifics as to time and job.  Also drops language as to complying with a specific code (is this no longer in effect?  Is there a newer code?) and a minimum depth for installation and instead says the town can inspect, as long as town inspection is “reasonable” and that the Town gives written notice to inspect and they have a right to have a representative there.  I question as to whether this isn’t a shifting of the responsibility onto the Town to make sure installation is done properly???  We are in no position to inspect these and insure this???   Vs. if something goes wrong and they would have been shown to not be in compliance with the code when they installed under the old provision then it was on them to fix it.  Now will the subscribers be on the hook for any improperly installed work that fails?

Section 5.10: Right to Inspection of Construction: 2009 proposal adds additional language and shifts all cost burden to towns.   
Section 5.11: Construction Maps: 2009 proposal changes construction map provision substantively, placing more burden on towns.  Comcast used to have to file annual maps of changes….now essentially we will have to ask for them and we can not do so more than once annually.

Section 5.12: Service Interruption:  Language changed, but seems OK.

ARTICLE 6

Services and Programming

Section 6.2: Programming: (a) 2009 proposal deletes some language and offers no Exhibit (Exhibit 2) showing the “mix” of programming, unlike 1998.

Subsection (b) 2009 proposal adds “In accordance with applicable laws, etc.”  Makes responsibility of Licensee more vague?

The new contract eliminates an exhibit that would show the mandatory mix Comcast would have to continue to carry.  New contract gives vague statement without any demonstration of what that means…..Maybe OK as there are so many more channels, but it seems to me this is one of those provisions that allows these companies to pull channels out of a line up when they become popular and add them to more expensive packages and up grades…

Section 6.3: VCR/DVD/Cable Compatibility:  (a) 2009 proposal deletes Exhibit 3.  Outdated and need update?

(b) 2009 proposal eliminates (b) in 1998 contract, and inserts (c) from 1998, giving Licensee (Comcast) blanket right to “scramble or otherwise encode, etc.”, whereas 1998 subsection (b) specifically limits Licensee’s right to scramble, etc. in certain situations.  New contract says basically they can scramble any channel at any time.  Old contract said they couldn’t scramble the local access channels nor any channel that the local area could receive if they weren’t using an intervening device.  This basically means that they can now scramble local channels even if people could still get them with an antenna.  Used to have the right to scramble channels from “unauthorized reception of its Signals.”

( c) 2009 proposal  rewrites (d) in 1998 contract, and drops substantial portion of original language defining responsibility of Licensee to Subscribers.  Eliminated the requirement that they notify Town, Cable Division and Subscribers of any changes of their policies and/or practices regarding equipment 30 days in advance…now it is obligated to do so only annually.

 Section 6.5:  Title - 2009 proposal: Drops, Outlets and Monthly Service to Public Buildings and Schools

Original 1998 contract: Free Drops, Outlets and etc.

The word “free” is dropped.

 Subsection (a): Word free is once again deleted.  Comcast has provided a list that is both incomplete and erroneous since issuing the February 9, 2009 proposal.  It is the new Exhibit 1, formerly Exhibit 4 in 1998 contract.  The latter is more complete.

Subsection (b): 2009 proposal changes language to “basic service” from just 

“service”.

Section 6.6: Changes in Cable Television Technology: technology review for Issuing Authority.  This has been deleted in its entirety in 2009 proposal.  Eliminates any requirement for Comcast to keep the Town “up-to-date on those technological developments that will have an impact on Buckland subscribers including, but not limited to, new subscriber equipment for the home.”
Section 6.7: FCC Social Contract: Deleted in its entirety in 2009 proposal.  
The FCC Social Contract is very much alive, updated and a source of controversy between cities, the FCC and cable companies.  It is modified for each company: Comcast, Warner, etc. It provides consumer benefits and helps define relations between the public and cable providers, and requirements.  The 1998 contract addressed potential expiration and notification, re: the FCC Social Contract , because that could affect the continuation or discontinuation of  “free Internet access services to the Mohawk Trail Regional School District.”   Its deletion in the 2009 proposal  would seem to imply the discontinuation, or the right thereto, of the above service.    

ARTICLE 7  (I will leave this to Rob’s expertise –the one note I will make is that Rob points out where language has changed that essentially makes all contact/issues between Comcast and the Town and essentially removes Falls Cable from the loop – i.e. see 7.3(b) and (c)-where the “Issuing Authority” is notified – that is the Town, but the old contract had the language regarding the role and rights of the “Access Corporation.”  This is a problem as the Town is not the technical experts in this area…..

Facilities and Support

Section 7.3: PEG Access Channels

Subsection (a): 2009 proposal – major deletions:  Deletes “Upon the Effective Date” which is time specific, as opposed to vague;  deletes to make available “to the Access Corporation” (Falls Cable); deletes an Upstream Channel (for broadcasting) for PEG Access purposes.  It substitutes another downstream channel for the deletion of the upstream capacity, which potentially (in contract terms) renders the broadcast capacity of Falls Cable non-existent. Subsection (b): Original 1998 contract subsection (b) regarding potential additional upstream and downstream capacity is deleted and subsection (c) of 1998 contract becomes (b) in 2009 proposal. The 2009 (b) is then rewritten to include “without charge to the Town, the Access Corporation and/or PEG access Users, and shall be subject to the control and management of the Issuing Authority,or its designee(s).    Subscribers traditionally pay for public access programming – it’s termed a “pass through.”  PEG Access Users equals subscribers.  Therefore, there is no way to pay for Public Access programming (filming selectmen’s meetings, etc.), nor any obligation on the part of the Licensee to do so under the wording of this subsection.  Moreover, in the 1998 contract, programming is subject to the control  and management of the “Access Corporation” (Falls Cable). Programming is now placed under direct control of the Issuing Authority (the boards of selectmen) and/or their designee – who, or whatever that may be.  

Subsection (c) 2009 proposal: [subsection (d) in 1998 contract] – reduces “locations” from plural to singular and deletes  “and the Access Authority.”

Section 7.4: Funding for PEG Access Programming (2009 proposal heading)

                     Annual Support For PEG Access ( 1998 heading)

Subsection (d): In the 2009 proposal, the gross revenue form in Exhibit 2 is much less detailed than the current form in use under the 1998 agreement as shown in Exhibit 5 of the 1998 contract.

Subsection (e) 2009 proposal:  deletes 1998 subsection (e), re: payments to Access Corporation from fees collected by Licensee for leased services to non-licensee users  “which charges are assessed to Subscribers.”  Substitutes 1998 subsection (f) for (e), interest payments for late payments to the Access Corporation, then deletes  specific times and penalties, leaving such payments undefined and open to negotiation.

Section 7.5: PEG Access Equipment/Facilities Funding

Subsection (a): 2009 proposal changes “provide the Access Corporation” to the “Issuing Authority and his or her designee(s),”  thus making the operations of the Access Authority tenuous and potentially politicized for the term of the contract.  Also reduces  said funding per town from $23,000 ( about $29,800 in 2008 dollars) payable over several years, to a one-time payment  of $7,500 in 2009 dollars.

Subsection (b): 2009 proposal changes “Pass-through costs, if any, to 
Subscribers shall be made in accordance with the FRC Settlement”  to more vague language.    

Subsection (d): 2009 proposal deletes precise amount of interest penalties due, and changes the recipient from the Access Corporation to Issuing Authority, etc.

Section 7.6: Equipment Ownership
Changes owner of television equipment from the Access Corporation (designated such by the Issuing Authority under 1998 contract) to Issuing Authority.  If necessary, a paragraph could be written saying that “were the Access Authority to become defunct, ownership and responsibility for all equipment owned by said Access Authority would be transferred to the Issuing Authority,” though this is in fact already implied, because the Issuing Authority created the Access Authority.

Section 7.7: Origination Locations

Subsection (a) 2009 proposal : Check lists to see if complete.  Origination locations are ones that have broadcast (upstream) capacity. Check against Exhibit 4 in 1998 contract, not the list recently submitted by Comcast.  Further locations yet to be determined.

Subsection (b): 2009 proposal deletes (b) of the 1998 contract, which stated that there would be no charges to the Town, Access Corporation, nor pass-through to Subscribers for origination locations.  The 2009 proposal instead substitutes a charge of $3,662.25 per town for upstreaming the Shelburne Falls Fire District Central Building.

Subsection ( c) in the original 1998 contract is deleted in its entirety.  This subsection addressed the providing for and maintenance of the highly sophisticated and expensive modulators by the Licensee.  Modulators are used to broadcast (upstream) events from origination locations.

Sections 7.8 and 7.9, 1998 contract: Recomputation  and PEG Access Payments have been deleted in their entirety from the 2009 proposal.

New Section 7.8 – 2009 proposal.: PEG Access Channels Maintenance is Section 7.10 in 1998 contract.

New Section 7.9 – 2009 proposal. (7.11 1998 contract)  Access Cablecasting

Subsection (a):  2009 proposal shortens language and specifics considerably, and deletes phrase “without charge to the Town and the Access Corporation for their use.” 

Subsection (b): 2009 proposal changes “on one of the Downstream PEG Access Channel(s)”  to “PEG Access Channel,”  potentially eliminating possibility of more than one channel.

Subsection ( c): 2009 proposal , by defining “demarcation point”  of broadcast processing equipment”  as “the output of the modulator”  ceases, by a linguistic sleight-of-hand, to take any responsibility for the modulators . [see 7.7 ( c) above] For the Access Corporation and/or Issuing Authority to take over such costs could potentially bankrupt PEG operations.  1998 contract  makes ownership and maintenance by Licensee absolutely clear.  

New Section 7.11 – 2009 proposal (Article 3, subsection 2 –1998 contract) Interconnection with Greenfield

Major deletions, such as the integration of automatic switching into the system without cost “to the Town and/or the Access Corporation (Falls Cable), nor pass through of any such costs to subscribers.”  
ARTICLE 8

License Fees

.      

Section 8.1: License Fee Entitlement

Subsection (b): 2009 proposal deletes in entirety  the original subsection in 1998 contract , thus restricting future possibility of town’s ability to collect a license fee.  This is the type of thing I would ask OUR attorney - -what does this deletion mean???  

Substitutes ( c) from 1998 contract, then deletes any reference to the Senior Discount.  The re-write of this paragraph allows Comcast to include the Senior discount IN their computation of the 5% license fee paid to the town.  So it give the Seniors a discount, but makes the town pay for it by taking it out of our revenues.

Section 8.3: Other Payment Obligations and Exclusions
Subsection (d) – 1998 contract: Licensee restrictions on pass-through costs deleted in 2009 proposal.  I think they deleted this because they changed the other provisions in other sections to allow for pass through and didn’t need this any more.

Section 8.4: Late Payment
2009 proposal deletes specific percentage in penalties to be paid that are outline in 1998 contract.  IF delete the specifics, what in fact are they proposing as late fees and interest????  

Section 8.5: Recomputation
Subsection (b): 2009 proposal changes “shall” to “may”, thus not mandatory, and fixes amount of cost at $2,000 it must pay for any audit, whereas 1998 contract left that figure open.  Also deletes specific percentage above Prime Rate it must pay in penalty, and the time from which, and on which it is computed.  Again lowers the penalties to Comcast.

ARTICLE 9

Rates and Changes

Section 9.4  Credit for Service Interruption
Adds “in accordance with applicable law(s)” which might make the terms for pro-rated credit to Subscribers for interrupted service more vague.

Section 9.5: Senior Citizen Discount

This section, which appears in 1998 contract, entirely deleted in 2009 proposal.

ARTICLE 10

Insurance and Bonds

Section 10.1: Insurance
Exact same dollar coverage as in 1998 throughout section. For instance, $1,000,000 coverage, if adjusted for inflation (29.5%), today would be $1,295,355.83.   

Section 10.2: Performance Bond
Subsection (a): 2009 proposal reduces amount of bond from $75,000 in 1998 to $50,000 for 2009.   That represents a reduction of 48.5% from 1998, when inflation is figured in.

Subsection (b and c) of 1998 contract combined in 2009 proposal to become (b).  Original (b) appears irrelevant for 2009.  (Actually (b) is eliminated as no longer needed and gives the ability to reduce the bond from $75K to $25K once terms and interconnection completed – so in effect the performance bond is going from $25K to $50K).

Subsection (d) of 1998 contract becomes ( c) in 2009 proposal.

Section 10.4: Indemnification
2009 proposal appears to redefine and limit Licensee’s financial obligation.  

Limits indemnification expenses pretty substantially – eliminates “all out of pocket expenses” language and pretty much restricts it to legal expenses – what if town needs an engineer? Or other kind of technical specialist?  And adds requirement of notice….and the word “reasonable” in front of attorney’s fees.—Presumably they would get to determine what is reasonable??

ARTICLE 11

Administration and Regulation

Section 11.1: Regulatory Authority

Subsection (a) – 1998 contract.  Subsection designation (a) doesn’t appear in 2009 proposal . 2009 proposal deletes The Issuing Authority “and/or its designee” from the 1998 contract, thereby eliminating the Issuing Authority’s right to delegate authority for day to day regulation of the Cable Television System, in this case, the Access Corporation (Falls Cable).

Subsection (b): Deletes in entirety ongoing review prerogative of Licensee’s operations in the town(s) by the Advisory Committee.  Eliminating this eliminates the right of the town and/or the Advisory Committee to request meetings that Comcast would have to respond to under the contract.

Section 11.2: Performance Evaluation Hearings

Subsection (a): 2009 proposal deletes review stipulation (for technological developments) that appears in 1998 contract.

Subsection (b): 2009 proposal’s use of Issuing Authority and/or his or her designee(s), instead of “its” as has been used some places elsewhere in 2009 proposal, and throughout 1998 contract.

Subsection ( c): 2009 proposal changes “with respect to the adequacy of Cable System performance and quality of Service” (1998 contract) to “with respect to the Licensee’s compliance with this Renewal license”.  Also, 2009 proposal refers to “Section 12.1 infra” at end of this subsection.  Mean “11.1 infra”? (as appears in 1998 contract)

This change in the language removing review of current technology is of major concern.  Earlier provisions in the contract may also restrict the Town’s ability to react to or take advantage of changes in technology (i.e. negotiating with other providers in the future that may have new technologies – see Article 2)  If you think of this in terms of the changes over the last 10 years, I don’t think we can even contemplate what this might all look like in 10 years.  This contract is for a VERY LONG TIME in technological terms.  I would be very careful what Buckland restricts itself to in terms of being able to take advantage of changes to that technology for residents over the next 10 years….in all the provisions of this contract.

Section 11.6: Jurisdiction (in 2009 proposal)

 Inspection (in 1998 contract)

2009 proposal deletes in its entirety original (1998) Section 11.6 which defines “the Issuing Authority or its designee(s)” right “to inspect the plant, equipment or other property of the Licensee” in the town, and substitutes original  (1998) Section 11.7, Jurisdiction, which remains unchanged.     

ARTICLE 12

Determination of Breach

Liquidated Damages-License Revocation
Section 12.1:  Determination of Breach
2009 proposal changes period from 21 days (1998 contract) to 30 days, with exception of notification by certified mail. (b)

(c) 2009 proposal deletes  subsection (iii) which states “the Issuing Authority is not reasonably satisfied with (1) the Licensee’s response pursuant to Section 12.1 (a) above and/or (2) the Licensee’s efforts to cure pursuant to Section 12.1 (b) above…”  Could be significant if Comcast feels they don’t have to respond or participate as they feel they took “reasonable steps to cure the default.”  Again changing the standard by which the Town has the right to invoke certain protections.

Section 12.2: Liquidated Damages

2009 proposal, the dollar penalty figures remain unchanged from the 1998 contract, despite inflation. (see Article 10 note above).  Also, 12.2 (4), refer to note on Article 6. subsection 6.5, above.

ARTICLE 13

Subscriber Rights and Consumer Protection

Section 13.1: Telephone Access

2009 proposal changes language, but reflects changes in technology.  Should be OK.   

Section 13.2  Customer Service Call Center (2009 proposal)

                      Telephone Access (13.2) and Answering Service (13.3 – 1998 contract).  See 13.1 above.

Section 13.3 (2009 proposal), 13.4 (1998 contract): Installation Visits-Service Calls-Response Time

Subsection (b): 2009 proposal deletes last sentence in 1998 contract, re. Subscriber notification and right to a priority cable installation.

Subsection (c ): 2009 proposal deletes last line in 1998 contract, re: requirement of Licensee to provide written notice to Issuing Authority.  Again removing rights under the Town protection of residents.

Subsection (e): 2009 proposal changes “business morning” (1998 contract) to “business day.”   In general a lot of these little changes just serve to make the company less responsive to the customer and the Town.

Subsection (h): 2009 proposal changes 7 days (1998 contract) to 10 days.

Section 13.5: Business Practice Standards  (13.6 – 1998 contract)

Subsection (iii) in 1998 contract, “Equipment Notification,” deleted in 2009 proposal. 

Subsection (viii) in 2009 proposal substitutes “Security Deposits” for (ix –1998 contract) “Service Interruptions.”  Again making them less responsive to the Town and the Customer by not having to provide information on equipment or service problems……Question for the lawyer – has 207CMR10.00 changed?  Are there specifics in it that have?

Section 13.6: Complaint Resolution Procedures  (13.7 - 1998 contract) Subsection (b): 2009 proposal substitutes “his or her designee(s)” for “its.” (1998 contract)  

Section 13.8 (2009 proposal): Employee Identification Cards (13.9, 1998 contract)

2009 proposal deletes  last sentence in 1998 contract, re: who bears financial responsibility for failure to show said ID – Subscriber or Licensee.  Removing the sentence could mean a subscriber could be charged for an additional visit if they refuse to let an unidentified worker in???

ARTICLE 14

Reports, Audits and Performance

Section 14.2: Financial Reports
Subsection (a): 2009 proposal deletes specifics of revenue sources as outlined in 1998 contract and potentially limits oversight terms.    This change certainly keeps them from having to report a lot of revenue data to the town.  
Section 14.3: Cable System Information
2009 proposal deletes “…and Pay Cable Subscribers,” and deletes subsections (ii and iii) which included the number of dwelling units passed and the number of Cable System plant miles completed.   Why doesn’t Comcast want to have to disclose the number of subscribers other than basic service???

Section 14.7: Quality of Service
2009 proposal adds “written” to notice required when Issuing Authority raises quality issues.

 Section 14.8: Dual Filings
Subsection (b): 2009 proposal adds phrase to 1998 contract language – “pertaining to any material aspect of the Cable System” –potentially limiting the grounds for a waiver or advisory opinion.   The change certainly limits the notice requirement to the Town to know and be aware that Comcast is asking for a waiver or advisory opinion.  I think ALL towns should be notified if Comcast is asking for a waiver from the state for ANY reason….our town could see changes based on a waiver granted because of a request for a different town…that we never knew about or had the chance to comment on or have input on….And once they have a waiver for one town…..

ARTICLE 15

Employment

This article is a new addition and doesn’t exist in the 1998 contract.  Article 15 in 1998 contract becomes Article 16 in 2009 proposal.

ARTICLE 16  (Article 15 – 1998 contract)

Miscellaneous Provisions

Section 16.7: Force Majeure  (15.7 – 1998 contract)

2009 proposal  adds more specific language, and seems to improve meaning of text.

Section 16.11 : Notices (15.11 – 1998 contract)

Subsection (a): 2009 proposal deletes “with a copy of such notice to the Town Counsel.”

Subsections (a and b):  Change “given at the time of mailing” to “given at the time of receipt.”

Subsection ( c): 2009 proposal adds “in accordance with applicable law.” 

